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PROJECT DESCRIPTION; Hutchinson Green Apartments

Originally, between 70 and 80 apartments were approved at Hutchinson Green as part of
the Doe Mill Neighborhood Planned Development Permit (PDP/UP 00-30). Hutchinson
Green is part of the approved Doe Mill Neighborhood Phase 1 and Phase 2 Subdivisions,
for which an environmental impact report was previously certified (Warfield L.ane-Doe Mill
Road Environmental Impact Report, July 28, 1992).

In August 2005, the Planning Commission approved a new Hutchinson Green Vesting
Tentative Subdivision Map and Planned Development Permit to divide Hutchinson Green
{approximately 1.46 acres) into 38 lots for three story rowhouses. Consistent with the
revised permit, the previous developer built 20 three-story single-family rowhouses on
approximately 0.82 acres North of the subject site. The balance of Hutchinson Green, 18
remaining individual parcels on approximately 0.64 acres, was left undeveloped but is
approved for the development of 18 three story, two bedroom rowhouses with 36 off-street
parking spaces.

The project sponsor, Chico Greenline Partners, LLC, proposes to modify the existing
Planned Development Permit to consolidate the 18 remaining individual parcels into two
parcels, each containing 13 one bedroom apartments and 22 off street parking spaces on
the interior of the parcels for a total of 26 apartments and 44 off street parking spaces. This
proposal reflects extensive neighbor input on unit density and type, off street parking, and
building design, among other issues, as more thoroughly explained below.

Off-street parking, utility meters, and water service back flow preventers are all located at
the interior of both parcels. The required amount of bicycle parking is provided through a
combination of hoops for guests in the public right of way and locked ground fioor storage
closets (one per apartment). The bike storage closets are accessed from the parking
courts at the interior of the parcel.

The proposed buildings are typically two stories with a third story apartment on each side
of Huichinson Street. Specific departures from the set backs and lot coverage
requirements of the underlying R3 zoning are noted on the site plan. The proposed design
meets City requirements for off-street parking in the R3 zone with 1 parking space
provided for each studio, 1.5 spaces for each one bedroom apartment, 2 spaces provided
for each two bedroom apartment and the required number of guest parking spaces.




Neighborhood Meeting and Ongeing Outreach

Prior to meeting with neighbors, the project sponsor prepared a conceptual site pian with
building elevations. This early plan had a total of 30 one and two bedroom apartments,
providing a total of 32 off-street parking spaces. The original intent was to provide one off-
street space per bedroom, consistent with the amount of parking approved for the
rowhouses under the existing Planned Development Permit. The building elevations were
designed to be consistent with the design, massing, and materials of the Hutchinson
Green rowhouses.

On November 12, 2011, the project sponsor hosted a Pre-Application Neighborhood
Meeting at the mail pavilion in Doe Mill. Meeting notices were mailed 10 days before the
meeting to property owners within 300 feet of the subject parcels and also to the rest of the
residents of Doe Mill, given that the site is the primary entry to the Doe Mill neighborhood.

Approximately 25 neighbors attended the meeting and provided input on a variety of
issues. While there was broad agreement that the design of the proposed apartment
buildings is compatible with the scale and detailing of the existing rowhouses, many of
neighbors raised concerns or had other comments about the amount of off street parking,
unit type, unit density, ownership vs. rental, and property management, among other
things.

Subsequent to the Neighborhood Meeting, the project sponsor met individually with
several neighbors to further explore comments and concerns. The project sponsor has
communicated to the neighbors who attended the Neighborhood Meeting by email and has
spent several mornings and evenings at the project site evaluating traffic patterns,
circulation and on-street parking patterns.

As a result of the neighborhood feedback, the project sponsor modified its original project
concept in a number of ways. First of all, in terms of unit count, the project sponsor now
proposes a total of 26 apartment units (13 units per parcel), instead of 30. The unit mix
was adjusted and the proposal includes studics, one and two bedroom unit types. By
reducing the number of units and adjusting the unit type mix, the project reduces parking
demand to a number that can be met within the requirements of the R3 zoning by
redesigning the two buildings facing Huichinson Street to increase the number of off sfreet
parking spaces from 32 spaces as originally conceived to 44 spaces (22 off street parking
spaces per parcel). Additionally, bay windows and a tower element have been added to
the street elevations to increase the variety of the building massing.



The proposed plan and building designs are consistent with the following portions of the
City of Chico Design Guidelines:

DG 1.1.11 The project’s building placement, massing, composition and materials are
complimentary to the adjoining Hutchinson Green Rowhouses.

DG 1.1.12 and DG 4.1.21 The project maintains view of the formal public space at
Hutchinson Green and from the formal green to the Sutter Buttes to the South.

DG 1.1.14 The project screens parked cars at the interior of each parcel with the
placement of buildings. Driveways are minimized to one curb cut per parcel.

DG 1.1.15 Placement of the individual buildings in the project provides a consistent street
edge along the sidewalks on three sides of each parcel, with stoops and bays providing
transitions to from the private building entries to the public walkways. The ground floors of
the buildings are raised from the sidewalk grades providing natural supervision of the
public way.

DG 1.2.21 and DG 1.2.22 The project has been designed with facades and exposed
pitched roofs that relate to the immediate neighborhood, specifically the Hutchinson Green
Rowhouses.

DG 2.1.31 and DG 2.1.32 The project provides one covered, secure bicycle parking
space (a lockable ground floor closet) for each apartment close to each corresponding
Lnit.

DG 4.1.12,DG 4.1.22, DG 4.1.32, DG 4.1.51, and DG 4.1.52 The project minimizes
garages and carports impact by placing them on the interior of each parcel, accessed from
the parking court. Impervious surfaces are keep to a minimum, considering the min. off-
street parking required by placing 12 parking spaces on each parcel within building
footprints and using pervious pavers for the remaining off-street parking spaces.

DG 4.1.13 Entries to the apartments are oriented to the street.

DG 4.1.14 The project creates interest and variety in the streetscape by incorporating a
mix of dwelling types and units sizes.

PG 4.1.15 and DG 4.1.23 The project does not create a monotonous streetscape. The
buildings are modulated in scale through changes in massing, building size, and
fenestration. Following the meeting with the neighbors, bay windows and a tower element
have been added to the street elevations to increase the variety of the building massing.

DG 4.1.35 The project integrates direct access from the apartments to the public
sidewalks on three sides of each parcel.

DG 4.1.42 Public open space is integrated into the project at the neighborhood scale. The
project complietes the enclosure of formal public space of HMutchinson Green.



Consistency with City of Chico General Plan and Design Guidelines

The proposed plan and building designs are consistent with the following General Plan
policies and Principles:

SUS.4.2 The project incorporates water efficient landscaping in both private and public
planting areas.

LLU-4.2, CD-5, CD-5.2, and CD-5.3 (Infili Compatibility) DG 4.2.11 and DG 4.2.22 The
project proposes a mix of dwelling types consistent with the density requirements of the R3
zoning and the applicable design criteria. The Applicant met with the neighbors prior to
submitting the application and modified an earlier design to address the concerns raised
by neighbors. The project's massing, composition and materials are complimentary to the
adjoining Hutchinson Green Rowhouses, using the same Mission Revival architectural
style as the rowhouses.

CD-1 & CD-2 The project reinforces the desired form and character of the adjacent
neighborhood and the larger community.

CD-3.2.1 The project utilizes site design techniques for pedestrian and bicycle friendly site
planning. Individual covered and secure bicycle storage areas are provided for each
apartment.

CD-3.4.1 (also DG 4.1.24 ,DG4.1.11, DG 4.2.32,and DG 4.2.41) The project employs the
best practices of Crime Prevention Through Environmental Design (CPTED) by
establishing Natural Surveiliance of the public way and the private parking areas, Natural
Access Control and Territorial Reinforcement establishing the breezeways and stoops as
semi-pubiic entries to the private spaces.

H.3.3.3 The project expands the mix of dwelling types for the surrounding neighborhood.
H.3.5 and H.3.5.2 The project is consistent with the General Plan policy of maintaining an

adequate supply of rental housing in Chico, specifically by providing one and two bedroom
apartments to serve the needs of small households within the community.



. Planning Commission Agenda Report Meeting Date: 02/02/12

TO: Planning Commission File: A-PC-2

FROM: Mark Wolfe, Planning Director (879-6801)
Brendan Vieg, Principal Planner (879-6806)

RE: 2011/2012 COMMISSION WORK PLAN: MID-YEAR STATUS

SUMMARY IN BRIEF

Per City policy, the Planning Commission developed and the Council approved a two-year work plan to identify
- upcoming projects and priorities (see Attachment A, 2011/2012 Commission Work Plan). In addition, the
recently adopted Chico 2030 General Plan and its supporting Implementation Guide, which prioritizes the
Plan’s Actions, provide direction on what the Commission’s and staff's priorities are for the upcoming two
years.

This report provides a brief update on each planning program identified on the Commission's Work Plan.

Staff Recommendation:

The Planning Services Director recommends that the Planning Commission accept the mid-year status
update of the Commission’s Work Plan and direct any questions to staff.

. FISCAL CONSIDERATIONS

Many of the work programs identified in the 2011/2012 Work Plan are funded and underway. Other efforts
will be included in annual departmental work programs. Any additional projects will require identification
of additional staff and funding sources, in which case they will be brought to Council for further direction.

GENERAL PLAN PRIORITIES
Below are status summaries of the planning programs found in the Commission’s 2011/2012 Work Plan.
1) Municipal Code Update

a) Comprehensive Update of Title 19 Land Use and Development Regulations (Phase |): Amendments
as needed to establish new zoning districts and rezone properties for consistency with the Chico 2030
General Plan. Work Plan Schedule: Summer 2011

Status: Complets.

b) Comprehensive Update of Title 19 Land Use and Development Regulations (Phase I1);
Amendments to development procedures and standards for consistency with Chico 2030 General Plan
- parking, signage, noticing, lighting, energy efficiency, renewable energy allowances, regulations of
big-box retailers, bicycle facilities, crime prevention, groundwater recharge protection, dark sky
ordinance, Downtown historic overlay, etc. Work Plan Schedule: Fall 2011 - Fall 2012
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Status: Title 19 Update Phase Il is underway. Attached is the work plan, including a draft schedule of
meetings with the Commission and Council (see Attachment B, Title 19, Phase Ii Work Plan). This
effort is significant and may extend into Spring 2013.

c¢) Comprehensive Update to Title 18 Subdivision Standards (roadway standards, connections to
greenways/parks/transit/adjacent development, etc.). Work Plan Schedule: Spring 2013

Status: The City Attorney’s office is leading the Title 18 Update, which will focus on incorporation of
changes directed by the 2030 General Plan and the updated Subdivision Map Act, as well as internal
coordination with Planning and Building and Development Services staff. Consistent with the
Commission’s Work Plan, the City Attorney’s annual work plan directs initiating the Title 18 update in
summer 2012 for final Council action in 2013.

2} Design Guidelines

Update the Design Guidelines Manual for consistency with the 2030 General Plan (passive solar,
residential infill, community edge treatments, pedestrian-friendly corridor street standards, foothill
viewshed). Work Plan Schedule: Summer 2013

Status: Staff is seeking grant funding for this effort. Summer 2013 remains the proposed schedule.

3} Air Quality Impact Fee

Review and make a recommendation on an air quality impact fee for projects in the City of Chico.
Work Plan Schedule: Spring 2013

Status: Attached is a memo from staff to Council on the status of this effort (see Attachment C,
10/21/11 Memo to Council).

4} Inclusionary Housing Program

Review and make a recommendation on an inclusionary housing policy. Work Plan Schedule: Winter
2012

Status: The Housing and Neighborhood Services Department is leading this planning effort with
support from Planning Services staff. Initial research on inclusionary programs was conducted as part
of the Housing Element update in 2009. Additional research and workshops will be conducted in Fall
2012, with a possible program to be forwarded to the Commission for a recommendation to Council in
early 2013.

5) Best Practices Manual

Update the City's Best Practices Manual (e.g., biologicial resources, cultural resources, stormwater
runoff, etc.). Work Plan Schedule: Spring/Summer 2013
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Status: Research and development of the Best Practices Manual has already begun, and staff
estimates a draft will be ready for the Commission’s consideration in late 2012 as opposed to 2013,

6) General Plan Annual Report/Sustainability indicators Report

Review and make recommendation on new General Plan Annual Report template, including
sustainability indicators. Work Plan Schedule: Spring/Summer 2012

Status: Development of the General Plan Annual Report and Sustainability Indicators Report is
underway, and they will be forwarded together to the Planning Commission in April 2012.

7) Sphere of Influence Update

Amend the City's Sphere of Influence consistent with Chico 2030 General Plan. Work Plan Schedule:
Unknown

Status: Amending the City’s Sphere is not a high priority, and will likely be initiated when a private
development proposal requires it.

DISTRIBUTION:

Planning Commission (7)
PSD Wolfe
PP Vieg

ATTACHMENT:

A. Commission 2011/2012 Work Plan
B. Title 19, Phase Il Work Plan
C. 10/21/11 Staff Memo to Council re Status of Air Quality Impact Fee



Board & Commission
Work Plan Guidelines COUNCIL APPROVED WORK PLAN

Step 1 Review purpose of board/commission as defined by the CMC.
Step 2 Develop a mission statement that refiects that purpose.
Step 3 Discuss and outline any priorities established by Council,
Step 4 Brainstorm goals, projects, or priorities of the board or commission and determine the following:
A.  Identify priorities, goals, projects, ideas, etc.
B. Determine benefit, if project or item is completed.
C. s it mandated by state or local law or by Council direction.
D.  Would the task or item require a policy change at Council level?
E. Resources needed for completion? (Sfaff support, creation of subcommittees, efc.)
F.  Completion time? (1-year, two-year, or longer term?)
G. Measurement criteria? (How will you know you are on track? s it effective? etc.)

Priorifize projects from urgent o low priority.

Prepare final Action Plan for submission to Council for review and approval.

Use your "approved” work plan throughout the term of the plan as a guide to focus in on the work at hand.
Report out on work plan priorities to the City Council, which should include:

A, List of "approved” priorities or goals.

B. Status of each item, including any additional resources required in order to complete.

C. If anitem that was on the list is not finished, then indicate why it didn’t occur and list cut any additional time and/or resources
that will be needed in order to complets.




Board & Commission
Work Plan Worksheaest COUNCIL APPROVED WORK PLAN

Step 1

Review purpose of
board/commission as
defined by the Chico
Municipal Code.

The purpose and function of the Planning Commission include: 1) make decisions and/or
recommendations, for City Council adoption, on land use applications through comprehensive review in
accordance with the elements and intention of the General Plan and all applicable provisions of state
law, City codes and ordinances; 2) formulate recommendations, for City Council adoption, regarding
implementation of the General Plan and planning-related policies and procedures; and, 3) assist in the
preparation of the City’s long-term General Plan, as authorized by CMC 2.52.

Step 2

Develop or review a
mission statement that
reflects that purpose,

Who we are, what we do,
who we do it for, and why
we do it!

The Planning Commission shall serve as a trustworthy steward of community resources by performing
its duties in such a manner to assure the City’s General Plan is consistently applied and that thoughtful
consideration is given to the input and perspectives of all parties.




Step 3

COUNCIL APPROVED WORK PLAN

Biscuss any priorities
already established by
Council.

Below are staff's top priority work programs that include Commission involvement, which were
acknowledged by Council at its June 7, 2011 meeting:

« Complete Phase 2 of the Title 19 Municipal Code Update (ongoing)

»  Work with BCAQMD to develop an air quality impact fee (recently initiated)

» Prepare an inclusionary housing program for adoption (from Housing Element adopted in 2009)
+ Update Title 18 Subdivision Standards

» Update the Design Guidelines Manual

« Update the City's Best Practices Manual




Step 4

COUNCIL APPROVED WORK PLAN

Brainstorm goals, projects, Benefit, if Mandated Requires Resources needed Estimated Measurement
or priorities of the completed by state/ policy for completion? Completicn | Criteria...
commission local law or change Staff or creation of Time How will we
by Councii | at Council | Subcommittees? know how we
direction? level? are doing?
PLANNING COMMISSION
WORK PLAN 2011-2012
1. Municipal Code Update
a. Update Title 19 (Phase I) Yes B Yes B High; Extensive Summer 2011
development procedures Noe 0O No O noticing, public
and standards for outreach, and staff
consistency with Chico resources across
2030 General Plan -(zoning multiple departments
districts, overlays)
b. Update Title 19 (Phase If) Yes B Yes B Very High; Extensive | Fall 2011 -
development procedures No O Ne O noticing, public Fall 2012

and standards for
consistency with Chico
2030 General Plan -
parking, signage, noticing,
lighting, energy efficiency,
renewable energy
allowances, large-format
retail discretion, bicycle
facilities, crime prevention,
groundwater recharge
protection, dark sky
ordinance, Downtown
historic building overlay,
etc.)

outreach, and staff
resources across
multiple departments




Brainstorm goals, projects, Benefit, if Mandated Requires Resources needed Estimated Measurement
or priorities of the completed by state/ policy for completion? Compiletion | Criteria...
commission local law or change Staff or creation of Time How will we
by Council | at Council | Subcommittees? know how we
direction? level? are doing?
¢. Comprehensive update of Yes W Yes B High; coordination Spring 2013
Title 18 subdivision No [I No [ between City
standards (roadway Attorney’s Office,
standards, connections o Engineering, and
greenways/parks/transit/adj Planning
acent development, efc.)
2. Design Guidelines
a. Update the Design Yes B Yes W Maoderate; public Summer 2013
Guidelines Manual (passive Noe [ No [ outreach,
solar, residential infill, coordination with
community edge development
freatments, community, sensitive
pedestrian-friendly corridor community topics
sireet standards, foothill
viewshed)
3. Air Quality Impact Fee
a. Review and make a Yes B Yes & High to Very High; Spring 2013
recommendation on an air No [ Ne O Depending on level of

quality impact fee for
projects in the City of
Chico.

involvement of the
BCAQMD there may
be a need for air
specialist consultant
services




Brainstorm goals, projects, | Benefit, if Mandated Requires | Resources needed Estimated Measurement
or priorities of the completed by state/ policy for completion? Compiletion | Criteria...
commission local law or change Staff or creation of Time How will we
by Council at Council | Subcommittees? know how we
direction? level? are doing?

4. Inclusionary Housing

Program
a. Review and make a Yes ® Yes B High; significant Winter 2012

recommendation on an No [ No [l department

inclusionary housing policy cacrdination;

sensitive commuinity
topic

5. Best Practices Manual
a. Update the City's Best Yes W Yes W Moderate to High; Spring/

Practices Manual (e.g., No 0O No [ Summer 2013

biclogicial resources,

cultural resources,

stormwater runoff, etc.)
6. General Plan Annual

Report
a. Review and make Yes K Yes O Moderate Spring/

recommendation on new No O No W Summer 2012

General Plan Annual
Report template, including
sustainability indicators




Brainstorm goals, projects, | Benefit, if Mandated Reguires Resources needed Estimated Measurement
or priorities of the completed by state/ policy for completion? Completion | Criteria...
commission focal law or change Staff or creation of Time How will we
by Council | at Council | Subcommittees? know how we
direction? level? are doing?
7. Sphere of Influence
Update
a. Amend the City's Sphere of Yes B Yes O High; significant cost | Unknown
Influence consistent with No No M associated with

Chico 2030 General Plan

application fees and
supporting
documentation,
timing is not pressing
and cost could be
shared with
interested developers




Step 5

List Identified Goals, Priorities, and/or Tasks for the Prioritize tasks by their significance:
Commission
1 2 3 4
Urgent 1-Year 2 -Year Long Term
1. Municipal Code Update X X
2. Design Guidelines Update X
3. Air Quality Impact Fee X X
4. Inclusionary Housing Program X X
5. Best Practices Manual X X
6. General Plan Annual Report X
7. Sphere of Influence Update X

Step 6 Prepare final work plan for submission to the City Council for review, possible direction, and approval and attach the worksheets used to
determine priorities, resources, and time lines.

Step 7 Once approved, use this plan as a tool to help guide you in your work as an advisory body.

Step 8 Report out on status of items completed. Provide any information needed regarding additional resources needed or used and to indicate
items that will need additional time in order to complete.




__COUNCIL APPROVED WORK PLAN

Commission Members

Dave Kealley (Chair)
John Merz (Vice Chair)
Dan Allmon

Kathy Barretl

Matt Juhl-Darlington
Mike O'Donnell

Ken Rensink



City of Chico

Planning Commission COUNCIL APPROVED WORK PLAN
Mission Statement FThe Flanning Commission shall serve as a trustworlhy steward of communily resources by

parforming its duties in a manner {o assure the Cily’'s Gencral Plarn is consistently applied
and that thoughfiul consideration is given {o the inpuf and perspectives of all parties.

Planning Commission

Work Flan for 2011 - 2012

City of Chico
FPlanning Commission

COUNCIL APPROVED WORK PLAN



The Planning Commission has identified the following priorities to focus on during 2011 - 2012.

Municipal Code Update (Phase Ii)

Design Guidelines Update

Air Quality Impact Fee

Inclusionary Housing Program

Best Practices Manual

General Plan Annual Report

NI IO R W N

Sphere of Influence Update




DRAFT WORK PLAN FOR PHASE Il OF TITLE 19 UPDATE

Group 1

A Housing Element Action ltems

B. Parking Regulations (19.70)

C. SW Neighborhood SD Overfay zoning district and standards

D Airport Commission authority (boundaries by zoning district?)

E Density calculations, amend 19.42.040 C. Exemptions to minimum density (strike: “devetoped”
parcels), Needs a GPA also.

F. Definitions (18.04) and Administration of Land Use and Development Regulations (Division 1) -
Minor amendments to reflect terms in the 2030 General Plan and to generally improve
administration of the zoning code.

Group 1 Schedule

Public/Private stakeholder meeting re parking: week of February 20, 2012
PC Workshops: April 5 and May 3, 2012

PC Public Hearing/recommendation: June 7, 2012

City Council Hearing/adoption: July 3, 2012

Group 2

A.  Sign Standards (19.74)
B. Site Planning and General Development Standards (Division V) - Amend development standards
for various land uses

Group 2 Schedule

Public/Private stakeholder meeting, re Signs: week of August 8, 2012
PC Workshops: September 6 and October 4, 2012

PC Public Hearing/recommendation: November 1, 2012

City Council Hearing/adoption: December 4, 2012

WORKSHOPS

Workshops will be conducted with the Planning Commission at public hearings. Regarding amendments
to the sign and parking codes, staff will meet with public and private stakeholders (such as sign
companies, developers, DCBA, CUSD, etc.) to gather input on current needs, recent trends, etc.

Staff reports will include strikeout versions of applicable sections of Title 19, double underline of new text,
etc. Prior to each workshop, staff will conduct an internal review of recommendations with all current
planning staff, other City departments, and public groups as necessary (such as for sign and parking
codes).

ENVIRONMENTAL REVIEW

All components of the Title 19 update are anticipated to be within the scope of General Pian EIR.

ATTACHMENT TS



CITY oFCHICO
INC 3872

Crry or Crico MEMORANDUM

TO: City Council DATE: October 21, 2011
FROM: Brendan Vieg, Principal Planner FILE:  AQ Impact Fee

SUBJECT:  Status of Chico 2030 General Plan Action 0S-4.1.1 (Air Quality Impact Fee)

Staff has initiated a discussion with the Butte County Air Quality Management District regarding
development of an air quality impact fee. This discussion has taken into consideration a recently
approved state proposition that places limits on the ability of the City and/or the District to
impose such a fee. Different options have been explored, and a staff-supported alternative is
summarized in this memo.

Background

As part of the Chico 2030 General Plan adoption, the City Council identified the following
action as a high priority:

Action OS-4.1.1 (Air Quality Impact Fee) ~ In cooperation with the Buite County Air
Quality Management District, ensure that the District or the City develops an air
quality impact fee for projects in the City of Chice as one method to further mitigate
air quality impacts.

On May 27, 2011, the City Manager sent a letter to the District requesting collaboration in
developing a comprehensive basin-wide air quality impact fee, perhaps one similar to the indirect
source fee rule adopted in October 2010 by the Tehama Air Pollution Control District (see
Attachment A). On August 25, 2011, the District’s Board considered the City’s request.

District Board Considerations

A key consideration for the District’s Board was whether a fee similar to fhe one developed by
the Tehama Air Pollution Control District would now be considered a “tax” as defined in the
recently enacted Proposition 26 Supermajority Vote to Pass New Taxes and Fees Act. Counsel
for the District provided an opinion that adoption of a similar fee would need to be put before the
voters, with a two-thirds affirmative vote required for approval (see Aftachment B). The
District counsel further advised that it was not clear that the District would have standing to
place such a measure on the ballot. For these reasons, District staff recommended to the Board
that the District not develop an air quality impact fee, either independently, or in collaboration
with the City.

However, District staff did provide the Board with an alternative recommendation to address the
City’s request to further mitigate air quality impacts. By way of background, the District is a
responsible agency under the California Environmental Quality Act (CEQA) and provides
guidance for assessing air quality impacts for projects subject to CEQA review through its CEQA



Ailr Quality Impact Fee Status
Council Memo 10/25/11
Page 2 of 2

Air Quality Handbook (Handbook). The Handbook is utilized by all local jurisdictions n the air
basin. It specifies thresholds for determining the significance of air quality impacts related to
development projects. The Handbook also includes recommendations for mitigating potentially
significant air quality impacts and provides a framework to fund off-site mitigation. The District
has been contemplating an update of the Handbook to better evaluate and mitigate air quality
impacts, District staff suggested to the Board that a revised Handbook would provide a
mechanism to enhance mitigating air quality impacts, and therefore recommended that the
Board direct them fo work with the City on Handbook amendments, including enhancing the
existing framework to fund off-site mitigation as approved by the lead agency.

The Board uitimately directed District staff to work with all jurisdictions in the County on the
Handbook update and to return to the Board with proposed amendments in 2012,

Moving Forward

The City Attorney’s office has reviewed the District counsel’s opinion that an air quality impact
fee would be considered a “tax” under Proposition 26 and agrees with this conclusion (see
memo from Assistant City Attorney Roger Wilson as-Attachment C). This i1s an important
consideration for Council, as the City moving forward independently with the development of
an air quality impact fee would need to do so assuming that it would be supported by two-thirds
of voters during an upcoming clection. Further, all costs for an election, in addition to

development and administration of an air quality impact fee program, would most likely be bomn
by the City.

Staff believes that collaborating with the District on improving the CEQA Handbook may
achieve many of the goals that would be attained by an independent air quality impact fee. An
enhanced program for funding off-site mitigation will provide a framework by which the City
can ensure project impacts are reduced to less than significant levels through the payment of a
fee. Said another way, the District will provide the mechanism (the CEQA Handbook) by which
the City as the lead agency can require full project mitigation (e.g., funding off-site mitigation).

Staff will collaborate with the District on the Handbook update, monitor the proposed
amendments, and report back to Council in late spring 2012 on whether the changes align with
Council’s intent through General Plan Action 0S-4.1.1 to develop a mechanism to further
mitigate air quality impacts.

Please feel free to contact me at (530) 879-6806 if you have any questions.

ce:  CM Burkland
PSD Wolfe
AP Williams
CA Barker
ACA Wilson
Planning Commission (7)
James Wagoner, Butte County Air Quality Management District
Chico Healthy Air Alliance



PLANNING SERVICES

 DEPARTMENT
441 Main Street - 2nd Floor (530) 879-6800
et P.O. Box 3420 Fax (530) 895-4726
CITYOrCHICO | Chico, CA 95627 http:/fwww.ci.chico.ca.us

May 27, 2011

James Wagoner, Air Pollution Control Officer
Butte County Air Quality Management District -
629 Entler Avenue, Suite 15

Chico, CA 95928

Re: Development of an Air Quality Impact Fee

Dear Mr. Wagoner:

- Following an intensive three and half year planning process, the Chico City Council adopted
the Chico 2030 General Plan on April 12, 2011. A key goal of the Plan is clean and healthy
air for the community. The Plan supports that goal by directing a development pattern and a
circulation system that will reduce reliance on automobile travel. '

TIn addition, the Plan directs a series of specific actions to improve air quality, including
adhering to Butte County Air Quality Management District (District) standards and mitigation
measures during project review, dissemination of educational materials, development of
measures to reduce wood burning, establishment of a tree planting program, replacing City-
owned equipment with less polluting models, and developing a Climate Action Plan to reduce
greenhouse gas emissions. ‘ ‘

Even with implementation of these actions, the General Plan environmental impact report

" concluded that future construction and development activity in the City, in combination with
other development in Butte County, would result in ernissions in excess of District thresholds
for ozone and particulate matier. In other words, it is not feasible to fully offset future air
poliutant emission impacts for these non-attainment criteria pollutants.

To improve upon Butte Coﬁn’{y’s non-attainment status, the City also included the following
action in the General Plan:

Action 0S-4.1.1 (Air Quality Impact Fee) — In cooperation with the Butte County Air
Ouality Management District, ensure the District or the City develops an air quality
impact fee for projects in the City of Chico as one method to further mitigate air
quality impacts. :

The City would look forward to the opportunity to collaborate with the District to develop a
comprehensive basin-wide air quality impact fee, perhaps one similar. to the Indirect Source
Fee program developed by the Tehama County Air Pollution Control District. If a county-
wide irnpact fee is not supported by the District’s Governing Board, we would invite and very
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much appreciate the expertise and assistance of District staff in the creation of a development
impact fee specifically for projects within the City’s sphere of influence.

I look forward to working with the District on this and other strategies to improve air quality

for our citizens® health. If you have any questions, please free to contact me at §96-7201, or
Principal Planmer Brendan Vieg at 879-6806 or bvieg@ci.chico.ca.us.

Sincerely, .

S|

Dave Burkland
City Manager

cer Chico City Council (7)
anning Commission (7)

Wolfe

Tim Snellings, Development Services Director, Butte County
Robin Huffman, Butte Environmental Council
Luke Anderson, Chico Healthy Air Alliance

R
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MEMORANDUM

TO: Jim Wagoner, APCO
FROM: Gregory P. Einhorn, District Counsel ng
SUBJECT:  District-Imposed Indirect Source Review Fees and Proposition 26

DATE: July 8, 20611

On April 12, 2011, the City of Chico {(Chico) adk)pted its 2030 General Plan (Plan). The
Plan directs a series of actions to improve air quality. However, even with implementation of
these actions, the Plan’s environmental impact report concluded that future construction and
development activity in Chico, in combination with other development in Butte County, would
result in emissions in excess of District thresholds for ozone and particulate matter. Thus,
according to Chico, it is not feasible to fully offset future air pollutant emission impacts for these
poliutants.

In this context, by letter to you from the Chico City Manager dated May 27, 2011
(attached), the District is asked to collaborate with the City:

to develop a comprehensive basin-wide air quality impact fee,
perhaps similar to the Indirect Source Fee program developed by
the Tehama Air Pollution Control District. If a county-wide
impact fee is not supported by the District’s Governing Board, we
would invite and very much appreciate the expertise and assistance
of District staff in the creation of a development impact fee
specifically for the projects within the City’s sphere of influence.

To the extent the City is requesting that the District consider adopting a District impact
fee, you have asked for an opinion as to whether such a fee would be considered a “tax” as
defined in recently enacted Proposition 26. For the reasons set forth below, a District-adopted
Indirect Source Review (ISR) impact fee, such as that adopted by the Tehama APCD, would be
considered a “regulatory fee.” Under Proposition 26, regulatory fees are considered taxes. Such
a fee, then, could be adopted only by way of voter approval.

ATTACHMENT IS
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Califernia Building Industry v. San Joaguin Air Pollution Contrel District

In California Building Indusiry v. San Joaguin Valley Air Pollution Control District
(2009) 178 Cal. App.4th 120, the plaintiffs sued the air district, challenging the district's adoption
of two ISR regulations.

The plaintiffs contended the ISR fees were development fees subject to the California
Mitigation Fee Act, Gov. Code sections 66000 et seq., and that they violated that act. Plaintiffs
further argued that, even if the ISR fees qualified as regulatory fees, they were invalid as such.
Finally, plaintiffs argued that the district lacked the authority to impose the fees.

The court concluded that the district had the authority to adopt the ISR regulations, and
that the fees imposed pursuant to those regulations were valid regulatory fees, not development
fees. Approval of a development project was not conditioned on the developer's payment of the
ISR fees. Rather, the fees were designed to mitigate growth in air pollution from new
development. Because the fees were not development fees, they were not subject to the
Mitigation Fee Act.

Moreover, the district employed a valid method for calculating the ISR fees. The district's
use of a particular computer model to calculate air quality impacts from new development was
reasonable. Contrary to plaintiffs' position, the district showed that the fees charged were
reasonably related to the amount of pollution, or burden, attributable to each new development.

Thus, the court held that the ISR fees were valid, mitigating-effects, regulatory fees.
Proposition 26, Regulatory Fees and Sinclair Paint

The drafters and proponents of Proposition 26 were clear that mitigating-effects
regulatory fees were being used by public entities in order to circumvent anti-tax measures such
as Proposition 218; such fees, therefore, are the primary targets of Proposition 26. Proposition
26 makes it clear that regulatory fees are taxes.! Thus a finding that a fee is a regulatory fee
requires that such fee be adopted only following by voter approval.

1 More precisely, prior to the adoption of Proposition 26, thete was no definition of “tax” in the California
Constitution. Proposition 26 works by defining all exactions as taxes, unless subject to an exception. Thus the
default is that an exaction is a tax, unless it falls within an exception. Because regulatory fees do not fit within any
exemption, they are, by default, taxes.
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By way of background, shortly after the passage of Proposition 218, the California
Supreme Court considered this issue: was a charge imposed to mitigate the impact of the fee-
payor’s activity a tax when: (1) the business was not property development; and, (2) the business
did not receive a direct benefit, privilege or service from the government?

The case was Sinclair Paint Co. v. State Board of Equalization (1997} 15 Cal.4th 866 and
the fee at issue was assessed on manufacturers of material that contributed to environmental lead
contamination. A fee was imposed on paint manufacturers and others whose products exposed
children to lead contamination. The intent was to require manufacturers to bear a fair share of
the cost of mitigating the resulting adverse effects of their products. The fee proceeds funded
evaluation, screening and medically necessary medical treatment for children exposed to lead.

The paint manufactures claimed that the fee was a tax. The Supreme Court concluded
otherwise, holding that because the fee was imposed under the Department of Health Services’
(State of California) police power rather than its taxing power, use of the fee proceeds need not
confer benefits on the fee-payor, provided that the fee bears a reasonable relationship to the
burden imposed on society by those charged.

The California Building Industry court relied heavily upon Sinclair Paint, explaining that
there are three general categories of fees or assessments that are distinguishable from special
taxes and thus can be imposed without a two-thirds majority vote. These categories are: (1)
special assessments, based on the value of benefits conferred on property; (2) development fees,
exacted in return for permits or other government privileges; and (3) regulatory fees, imposed
under the police power,

The court further stated that a fee is considered a development fee if it is exacted in return
for building permits or other governmental privileges, so long as the amount of the fee bears a
reasonable relationship to the development's probable costs to the community and benefits to the
developer, Under the Mitigation Fee Act, such a fee is defined as “a monetary exaction other
than a tax or special assessment that is charged by a local agency to the applicant in connection
with approval of a development project for the purpose of defraying all or a portion of the cost of
public facilities related to the development project ... .” (Gov. Code section 66000(b).)

When a fee is imposed “as a condition of approval of a development project,” the local
agency must meet specific statutory requirements, including identifying the purpose of the fee
and the use to which the fee is to be put, and determining how there is a reasonable relationship
between the fee and the development project. (Gov. Code section 66001(a)(h).) Also, a fee
imposed “as a condition of approval of a proposed development ... or development project” is
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limited to the estimated reasonable cost of providing the service or facility. (Gov. Code section
66005(a).)

. The California Building Industry court held that, in contrast, when a fee is charged for the
associated costs of regulatory activities and does not exceed the reasonable cost of carrying out
the purposes and provisions of the regulation, it falls within the category of a regulatory fee. As
indicated, regulatory fees are not dependent on government-conferred benefits or privileges and
are imposed under the police power.

As set forth above, ISR fees are clearly regulatory fees.” Proposition 26 defines
regulatory fees as a tax. Thus, Proposition requires that ISR fees may be adopted only with voter
3
approval.

Notwithstanding California Building Industry, May ISR Fees Be Deemed
Development Impact Fees?

Because the California Building Industry court found the ISR fees valid regulatory fees, it
did not need to determine if the fees were proper development impact fees. Because the court
determined the fees as regulatory fees, they are subject to voter approval unless such fees could
be deemed “development fees™ as defined in Proposition 26. As you note, exempt from
Proposition 26°s definition of a tax are fees “imposed as a condition of property development.”

The District may not have the legal authority to impose ISR development impact fees
pursuant to the Mitigation Fee Act. However, may ISR fees be deemed fees “imposed as a
condition of property development,” imposed by Chico, and thus exempt from the voter approval
requirement. This is doubtful.

First, while most reviewers believe that the scope of this exception is broader than the
impact fees authorized by the Mitigation Fee Act, the impact in question must be to the
government entity (e.g., permit and inspection fees) or to the community now paying for a
governmental service, rather to the public in general.

2 This is the opinion, too, of Tehama’s County Counsel, also counsel to the Tehama AQMD, | was for this
reason that Tehama moved to establish the fees prior to the enactment of Proposition 26. By its terms, Proposition
26 does not apply to any fees adopted prior to its passage.

3 Such a tax would be a special tax, thus requiring a 2/3 supermajority voter approval. It should be noted,
too, that further work would be required to determine the District's authority to levy a special tax.
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Second, it would be difficult to argue now that a fee deemed regulatory is now also a
property development fee. As set forth above, the regulatory-fee analysis was developed by the
California courts as a fee separate and distinct from a property development impact fee. Indeed,
it was for this reason that such fees were a specific focus of Proposition 26. To now disregard
the analysis would be troublesome.

Third, the independent Legislative Analyst’s review of Proposition 26 makes the issue of

regulatory fees and Sinclair Paint front and center of its analysis, making it clear that regulatory
fees that benefit the public “broadly” will be deemed taxes.

/mk
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TO: Brendan Vieg, Principal Planner DATE: October 19, 2011
FROM: Roger Wilson, Assistant City Attomey  FILE: CA/PEND/90-219

SUBJECT:  Indirect Source Review Fees (Air Quality)

Questions Presented

1. Are Indirect Source Review Fees, which generally require developers to either incorporate
poliution-reducing features into proposed projects, pay a fee to fund off-site projects to reduce
pollution, or both, subject to Proposition 26's requirement that all new taxes be voter approved?

2. If Indirect Source Review Fees constitute taxes under Proposition 26 and require voter
approval, does such approval require two-thirds vote?

Answers
1. Yes.
2. Yes.
Background

As part of the adoption of the City of Chico’s (““City”") General Plan, the City asked the Butte
County Air Quality Management District (“District”) by way of letter dated May 27, 2011, to
collaborate with the City in the development of a District-wide air quality impact fee such as an
Indirect Source Review Fee (“ISR fee”) or, in the alternative, to assist the City in development of
a City-wide air quality impact fes. In response, the District asked its counsel whether such a fee
would be subject to Proposition 26 as a new tax and therefore require approval of twe-thirds of
the voters. The District’s counsel concluded in the affirmative, a copy of which is attached. In
response, our coffice has been asked to review the District counsel’s conclusion to which we
concur for the reasons detailed below,

Analvsis

Proposition 26 was approved by California voters on November 2, 2010, and its approval created
anew and expanded definition of a “tax” in the California Constitution to include “any levy,
charge or exaction ol any kind” except for seven defined exceptions. In so approving,

Proposition 26 became the latest in 2 series of propositions requiring voter approval prior to the
imposition of certain general and special taxes at both the state and local level including prior
voter approval of Proposition 13 in 1978, Proposition 62 in 1984, and Proposition 218 in 1996.
According to the Legislative Analyst’s Analysis of Proposition 26, “there had been disagreement
regarding the difference between regulatory fees and taxes” over the years prior to the submission

rrracment_C
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of Proposition 26 and Proposition 26 sought to classify some fees and charges ag special taxes
which would require a two-thirds approval of the voters.

In particular, two cases that preceded Proposition 26 held that certain fees were regulatory fees,
rather than taxes, and that therefore the fees were properly imposed without voter approval. In
Sinclair FPaint v. State Board of Equalization (1997) 15 Cal.4th 866, for example, the California
Supreme Court held that a fee imposed on paint manufacturers that had used lead in their paints
could be used to fund a program to mitigate the heelth effects of lead-based paints on children.
Agcording to the Supreme Court, such a fee was properly imposed under the state’s police
power, rather than its taxing power, and that therefore imposition of the fee did not require
approval of two-thirds of the slectorate under Proposition 13,

Likewise, in California Building Industry Association v. San Joaquin Valley Air Pollution
Control District (2009} 178 Cal.App.4th 120, the Court of Appeal considered the specific
guestion as to whether ISR fees imposed by an air guality district on new development constitute
a regulatory fee or a special tax and whether such a fee or tax was properly imposed. In
reviewing the question, the Court of Appeal noted that there are three types of fees or
assessments that are distinguished from special taxes and that can therefore be tmposed without a
two-thirds vote: Special assessments based upon benefits conferred on property, development
fees, and regulatory fees imposed under a public entity’s police power. (Jd. at p. 130.)

The Court of Appeal concluded that IRS fees are clearly not specizal assessments and are also not
development fees because development fees are “exacted in return for building permits or other
governmental privileges” and are imposed for “the purpose of defraying all or a portion of the
cost of public facilities related to the development” under the Mitigation Fee Act, Govermment

Code § 66000, ef seq. (Id. atp. 130.) Rather, the Court of Appeal concluded that ISR fees are
egulatory fees:

Here, approval of a development project is not conditioned on the developer’s
payment of the ISR fees. The ISR fees are not exacted in return for permits or
other government privileges. Thus, the fees are not development fees and,
therefore, are not subject to the Mitigation Fee Act. Rather they are designed to
mitigate growth in air pellution from new development in order to achieve and
maintain federal air quality standards. (/4. atp. 131)

As noted ebove, Propositicn 26 added a new definition of a “tax” to the Constitution to include
“any levy, charge or exaction of any kind” except for seven defined exceptions. Ifa feeis
imposed by & public entity and the fee does not fall within one of the seven exemptions then the
fee 1s a tax and such a tax requires a majernity vote for approval if it is a general tax (general taxes
vrovide discretionary revenue that may be spent at the public entity’s discretion) and two-thirds
vote for approval if it is a special tax (special taxes may only be spent for specified purposed).
The seven exemptions under Proposition 26 are as follows:

{1) A charge imposed for a specific benefit conferred or privilege granted directly
to the payor that 1s not provided to those not charged, and which does not exceed
the reasonable costs to the local govermment of conferning the benefit or granting
the privilege.
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(2) A charge mposed for a specific government service or product provided
directly to the payor that is not provided to those not charged, and which doses not
exceed the reasonable costs to the local government of providing the service or
product.

(3) A charge imposed for the reasonable regulatory costs to a local government for
issuing licenses and permits, performing investigations, inspections, and audits,

enforeing agricultural marketing orders, and the administrative enforcement and
adjudication thereof,

{4) A charge imposed for entrance to or use of local government property, or the
purchase, rental, or lease of local government property.

(5) A fine, penalty, or other monetary charge imposed by the judicial branch of
government or z local government, as a result of a violation of law.

(6) A charge imposed as a condition of property development.

(7) Assessments and property-related fees imposed in accordance with the
provisions of Article XTI D.

Of the seven above exceptions, only exception number six is relevant to the question presented -
and if applicable, would remove ISR fees from Proposition 26's definition of a tax requiring voter
approval. As noted above, however, the Court of Appeal has concluded that ISR fees are
regulatory fees and not development fees “exacted in return for permits or other government
privileges.” (California Building Indusiry Association v. San Joaguin Valley Air Pollution
Control District (2009) 178 Cal. App.4th 120, 131.) Even though the Court of Appeal did not
address the specific issue as to whether ISR fees constitute a “charge imposed as a condition of
property development” as defined above, the holding and reasoning in the California Building

Indusiry Association case would make it very difficult if not impossible to successfully claim that
such fess meet this definition.

In addition, it should be noted that under Proposition 26, the local government agency and not
the payor bears the burden of proving by a preponderance of the evidence that a “levy, charge, or
other exaction is not a tax.” As a result, and absent any case law to the confrary, ISR fees would
constitute a tax under Proposition 26 and such a tax would require two-thirds voter approval

given that such a tax would be enacted for a specified purpose, to address air quality impacts, and
not mmposed for general revenue purposes.

Kopss e

Ro géf S. Wilson
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